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What is a trade secret? 

 A trade secret must be 

something that is 

 Used in business that gives the 

owner a competitive advantage 

 Guarded from disclosure 

 Not common knowledge 
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1. A Trade Secret is information that gives a competitive 

advantage 

(Any formula, pattern, device or 

compilation of information.) 

Things like: 

• Customers lists 

• Client information 

• Formulas 

• Blueprints 

• Recipes 
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cont’d 

• Processes for manufacturing, 

treating, or preserving materials 

• Methods for production of goods 

• Methods of offering services 

• Patterns for machines or devices 

• Marketing  Plans and Strategies 

• Bidding systems 

• Technology/Training/Service 

manuals 
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2. Trade secrets must be guarded from disclosure 

Because there is no formal 

method of protecting a trade 

secret, to be considered a 

trade secret, the information 

must be treated as a secret.   

 

It is always the burden of the 

person claiming trade secret 

status to prove secrecy. 
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3. A Trade Secret must be information that is NOT common knowledge 

Advertiser lists 

“Sales pitches” used to solicit clients 

General ideas 

Compilation of public domain information 

Client lists or leads that could be 

discovered by independent means or are 

generally known in the industry 
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What steps can you take with employees to maintain secrecy? 

Key Concept:  Only 

“relative” rather than 

“absolute” secrecy is 

required. 

 

Before employment 

During employment 

After employment 
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Before employment begins 

1. Conduct background checks 

Excessive job changes 

Previous employers 

Criminal history 

Civil lawsuits 

 

2. Employment Agreements 
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Employment Agreements 

Confidentiality 

Assignment of inventions and 

works of authorship created 

while in your employ 

Nondisclosure of former 

employer’s trade secrets 
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While Employed 

1. Provide a description of nature 

of secret information to 

employees so they’ll know 

what you consider confidential 

2. Require a signed 

acknowledgement of receipt 

and familiarity with the policy 

and procedural manual 
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After Employment 

1. Conduct exit interviews with 

employees who leave the 

company 

2. Remind them of their 

contractual obligation not to 

disclose trade secrets 

3. Require they return all 

documents containing company 

information and confirm in 

writing that no copies have 

been made 
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After Employment 

4. Terminate computer access 

5. Terminate voice mail access 

6. Have employee sign an 

acknowledgment of 

obligations 
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Distinction between: 

employees’ aptitude, skill, 

dexterity, manual or mental 

ability (remain the property of 

the employee); and 

trade secrets, names of 

customers, etc (remain the 

property of the employer) 

Information that is “Confidential” Ansell Rubber Case 
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LETS PLAY THE JUDGE- CASE #1 

FOREST LABORATORIES, INC. v. PILLSBURY 
CO.United States Court of Appeals, Seventh 
Circuit, 1971. 452 F.2d 621, 171 USPQ 731 

FACTS OF THE CASE- 

FOREST LABS HAD GIVEN A TRADE SECRET 
OF MAKING TABLETS TO TIDY HOUSE CORP 
TAKEN OVER BY PILLSBURY 

FOREST ACCUSED PILLSBURY OF VIOLATING 
THE TRADE SECRET BY ACQUIRING ALONG 
WITH THE ASSETS OF TIDY HOUSE 

IS THERE A TRADE SECRET VIOLATION 
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LETS PLAY THE JUDGE # CASE 2 

E.I duPONT deNEMOURS & CO., INC. v.CHRISTOPHER-United States 
Court of Appeals, Fifth Circuit, 1970.431 F.2d 1012, 166 USPQ 421, 
cert.denied 400 U.S 1024, 91 S.Ct.581, 27 L.Ed.2d 637(1971 

FACTS 

CHRISTOPHER AN AERIAL PHOTO SPECIALIST 
TOOK PHOTOS OF DU PONT PLANT  

DUPONT ACCUSED TRADE SECRET 
VIOLATION 

CHRISTOPHER CONTENDED THAT NO RULES 
WERE VIOLATED OF THE AIR SPACE WHICH 
IS PUBLIC AND HE HAS A LICENCE TO FLY 
FOR AERIAL PHOTOGRAPHY 
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LETS PLAY THE JUDGE # CASE 3 

EMERY INDUS., INC. V. COTTIER United States District Court 

Ohio,1978.   202  USPQ 829.                              

 

FACTS 

COTTIER WORKED FOR EMERYIN O3 

TECHNOLOGY AND JOINED ANOTHER 

COMPETITOR 

EMERY PLEADED FOR RESTRAINT OF 

EMPLOYMENT AS IT INVOLVED TRADE 

SECRET 
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JUDGEMENT- FOREST LAB VS PILLSBURY 

PILLSBURY IS NOT THE 

SUCCESSOR FOR TRADE 

SECRETS OF TIDY 

SHOULD HAVE NEGOTIATED 

SEPERATELY WITH FOREST 

TIDY CANNOT GIVE A TRADE 

SECRET IN USE 
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JUDGEMENT- DUPONT VS CHRISTOPHER 

CHRISTOPHER’S ACTION IS BY 

IMPROPER MEANS 

SHOULD DISCLOSE THE CLIENT 

TO KNOW THE INTEREST IN 

THE TRADE SECRET 

DISTASTEFUL MEANS WILL 

ALSO BE A VIOLATION OF TS   
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JUDGMENT- EMERY VS COTTIER 

THERE IS  TRADE SECRET 

INVOLVED  

CAN RESTRAINT COTTIER 

EMERY TO PAY THE SALARY OF 

COTTIER FOR THE PERIOD OF 

RESTRAINT 
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Conclusion: 

Any Questions? 



NALSAR UNIVERSITY OF LAW  

Credits 

 

 Intellectual Property Group 

Doerner, Saunders, Daniel and 

Anderson, L.L.P. 


